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§785.1 Scope and definitions.

(a) Scope. This Part 785 describes the
sanctions that apply to violations of
the Act and the APR. It also estab-
lishes detailed administrative proce-
dures for certain violations of the Act.
Violations for which the statutory
basis is the Act are set forth in §785.2
of the APR. BIS investigates these vio-
lations, prepares charges, provides
legal representation to the U.S. Gov-
ernment, negotiates settlements, and
initiates and resolves proceedings. The
administrative procedures applicable
to these violations are described in
§§785.3 through 785.19 of the APR.

(b) Definitions. The following are defi-
nitions of terms as used only in part
785 of the APR. For definitions of
terms applicable to parts 781 through
786 of the APR, unless otherwise noted
in this paragraph or elsewhere in the
APR, see part 781 of the APR.

The Act. The U.S. Additional Pro-
tocol Implementation Act of 2006 (Pub-

§785.2

lic Law 109-401, 120 Stat. 2726 (Decem-
ber 18, 2006)).

Assistant Secretary for Export Enforce-
ment. The Assistant Secretary for Ex-
port Enforcement, Bureau of Industry
and Security, United States Depart-
ment of Commerce.

Final decision. A decision or order as-
sessing a civil penalty, or otherwise
disposing of or dismissing a case, which
is not subject to further administrative
review, but which may be subject to
collection proceedings or judicial re-
view in an appropriate Federal court as
authorized by law.

Office of Chief Counsel. The Office of
Chief Counsel for Industry and Secu-
rity, United States Department of
Commerce.

Recommended decision. A decision of
the administrative law judge in pro-
ceedings involving violations of part
785 that is subject to review by the Sec-
retary of Commerce, or a designated
United States Government official.

Report. For the purposes of part 785 of
the APR, the term ‘‘report” means any
report required under parts 783 through
786 of the APR.

Respondent. Any person named as the
subject of a letter of intent to charge,
a Notice of Violation and Assessment
(NOVA), or order.

Under Secretary, Bureau of Industry
and Security. The Under Secretary, Bu-
reau of Industry and Security, United
States Department of Commerce.

§785.2 Violations of the Act subject to
administrative and criminal en-
forcement proceedings.

(a) Violations—(1) Refusal to permit
entry or access. No person may willfully
fail or refuse to permit entry or access,
or willfully disrupt, delay or otherwise
impede complementary access, or an
entry in connection with complemen-
tary access, authorized by the Act.

(2) Failure to establish or maintain
records. No person may willfully fail or
refuse to do any of the following:

(i) BEstablish or maintain any record
required by the Act or the APR;

(ii) Submit any report, notice, or
other information to the United States
Government in accordance with the
Act or the APR; or
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§785.3

(iii) Permit access to or copying of
any record by the United States Gov-
ernment that is related to a person’s
obligations under the Act or the APR.

(b) Civil penalties—(1) Civil penalty for
refusal to permit entry or access. Any
person that is determined to have will-
fully failed or refused to permit entry
or access, or to have willfully dis-
rupted, delayed or otherwise impeded
an authorized complementary access,
as set forth in paragraph (a)(1) of this
section, shall pay a civil penalty in an
amount not to exceed $25,000 for each
violation. Each day the violation con-
tinues constitutes a separate violation.

(2) Civil penalty for failure to establish
or maintain records. Any person that is
determined to have willfully failed or
refused to establish or maintain any
record, submit any report or other in-
formation required by the Act or the
APR, or permit access to or copying of
any record related to a person’s obliga-
tions under the Act or the APR, as set
forth in paragraph (a)(2) of this section,
shall pay a civil penalty in an amount
not to exceed $25,000 for each violation.

(c) Criminal penalty. Any person that
is determined to have violated the Act
by willfully failing or refusing to per-
mit entry or access authorized by the
Act; by willfully disrupting, delaying
or otherwise impeding complementary
access authorized by the Act; or by
willfully failing or refusing to establish
or maintain any required record, sub-
mit any required report or other infor-
mation, or permit access to or copying
of any record related to a person’s obli-
gations under the Act or the APR, as
set forth in paragraph (a) of this sec-
tion, shall, in addition to or in lieu of
any civil penalty that may be imposed,
be fined under Title 18 of the United
States Code, be imprisoned for not
more than five years, or both.

§785.3 Initiation of
proceedings.

(a) Issuance of a Notice of Violation
and Assessment (NOVA). Prior to the
initiation of an administrative pro-
ceeding through issuance of a NOVA,
the Bureau of Industry and Security
will issue a letter of intent to charge.
The letter of intent to charge will ad-
vise a respondent that BIS has con-
ducted an investigation. The letter will

administrative
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give the respondent a specified period
of time to contact BIS to discuss set-
tlement of the allegations set forth in
the letter of intent to charge. If the re-
spondent does not contact BIS in the
time period specified in the letter of in-
tent to charge, the Director of the Of-
fice of Export Enforcement, or such
other Department of Commerce rep-
resentative designated by the Assistant
Secretary for Export Enforcement,
may initiate an administrative en-
forcement proceeding under this §785.3
by issuing a NOVA.

(b) Content of a NOVA. The NOVA
shall constitute a formal complaint
and will set forth the alleged viola-
tion(s) and the essential facts with re-
spect to the alleged violation(s), ref-
erence the relevant statutory, regu-
latory or other provisions, and state
the maximum amount of the civil pen-
alty that could be assessed. The NOVA
also will inform the respondent of the
requirement to request a hearing pur-
suant to §785.4 of the APR.

(c) Service of a NOVA. Service of the
NOVA shall be made by certified mail
or courier delivery with signed ac-
knowledgment of receipt. The date of
signed acknowledgment of receipt shall
be the effective date of service of the
NOVA. One copy of each paper shall be
provided to each party in the delivery.
BIS files the NOVA with the Adminis-
trative Law Judge (ALJ) at the same
time that it is sent to the respondent.
The ALJ, in turn, will place the case
on its docket and will notify both the
respondent and BIS of the docket infor-
mation.

§785.4 Request for hearing and an-
swer.

(a) Deadline for answering the NOVA.
If the respondent wishes to contest the
NOVA issued by BIS, the respondent
must submit a written request for a
hearing to BIS within 15 business days
from the date of service of the NOVA.
If the respondent requests a hearing,
the respondent must answer the NOVA
within 30 calendar days from the date
of the request for hearing. The request
for a hearing and the respondent’s an-
swer to the NOVA must be filed with
the Administrative Law Judge (ALJ),
along with a copy of the NOVA, and
served on the Office of Chief Counsel,

1046



		Superintendent of Documents
	2016-07-08T04:01:23-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




